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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) FROM 
THE MAILING DATE OF THIS COMMUNICATION. 

• Extensions of time may be available under the provisions of 37 CFR 1 .1 36(a). In no event, however, may a reply be timely filed 

after SIX (6) MONTHS from the mailing date of this communication. 
> If the period for reply specified above is less than thirty (30) days, a reply within the statutory minimum of thirty (30) days will be considered timely. 

- If NO period for reply is specified above, the maximum statutory period will apply and will expire SIX (6) MONTHS from the mailing date of this communication. 

- Failure to reply within the set or extended period for reply will, by statute, cause the application to become ABANDONED (35 U.S.C. § 133). 
Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1)S Responsive to connmunication(s) filed on 24 September 2003 , 
2a)n This action is FINAL. 2b)l3 This action is non-final. 

3) n Since this application is in condition for allowance except for fonnal matters, prosecution as to the merits Is 

closedjnaccdrdance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 

Disposition of Claims 

4) EI Claim(s) 1-21 is/are pending in the application. 

4a) Of the above claim(s) is/are withdrawn from consideration. 

5) n Claim(s) is/are allowed. 

6) 13 Claim(s) 1-21 is/are rejected. 
?)□ Claim(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

1 0) D The drawing(s) filed on is/are: 3)0 accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawlng(s) be held In abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
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Application/Control Number: 10/605,352 Page 2 

Art Unit: 3763 

DETAILED ACTION 
Clmm Rejections - 35 USC § 112 

Claims 4, 5, 13 and 15 are rejected under 35 U.S.C. 1 12, second paragraph, as being 
indefmite for failing to particularly point out and distinctly claim the subject matter which 
applicant regards as the invention. 

Where applicant acts as his or her own lexicographer to specifically define a term of a 
claim contrary to its ordinary meaning, the written description must clearly redefine the claim 
term and set forth the uncommon definition so as to put one reasonably skilled in the art on 
notice that the applicant intended to so redefine that claim term. Process Control Corp, v. 
HydReclaim Corp,, 190F.3d 1350, 1357, 52 USPQ2d 1029, 1033 (Fed. Cir. 1999). The term" 
pressure" and "vacuum" in claims 4 and 5 are used by the claim to mean "therapeutic", while the 
accepted meaning is "a fluid " The term is indefinite because the specification does not clearly 
redefine the term. 

As to claims 4, 5, 13 and 15, it is unclear how pressure and vacuum are regarded as a 
therapeutic agent. 

Claim Rejections - 35 USC § 102 
The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 
basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public use or on 
sale in this country, more than one year prior to the date of appUcation for patent in the United States. 
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Claims 1, 3-10, and 12-19 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Kwan U.S. Pat. No. 6,135,769. 

Kwan discloses a microtube comprising: a tubular member (1); an interior axial opening 
(fig. 1); and a side port (3 and 2); Note: the device of Kwan is fully capable of performing the 
functions as set forth by applicant; as to claim 3, (fig. 1); as to claim 4-6, when the syringe 
applies a therapeutic agent (col. 3), it also applies the agent with pressure and a syringe action 
can be reversed to cause vacuum action. As to claim 7-10, 12-15, see above rejections; as to 
claim 16, see 21 12.02 and above rejection; as to claims 17-19, (see above rejection). 

Claim Rejections - 35 USC §103 
The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set forth in 
section 102 of this title, if the differences between the subject matter sought to be patented and the prior art are 
such that the subject matter as a whole would have been obvious at the time the invention was made to a person 
having ordinary skill in the art to which said subject matter pertains. Patentability shall not be negatived by the 
manner in which the invention was made. 

Claims 2, 1 1, 20 and 21 are rejected under 35 U.S.C. 103(a) as being unpatentable over 

Kwan. 

Kwan discloses a micro tube substantially as claimed except for an outside diameter of 
about 10 to about one hundred microns, and an inside diameter of from about five to about fifty 
microns. It would have been an obvious matter of design choice to chance the size of the 
microtube, since such a modification would have involved a mere change in the size of a 
component. A change in size is generally recognized as being within the level of ordinary skill 
in the art. In re Rose, 105 USPQ 237 (CCPA 1955). 
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Conclusion 



Any inquiry concerning this communication or earlier communication from the examiner 
should be directed to Kevin C. Sirmons whose telephone number is (703) 306-5410. The 
examiner can normally be reached on Monday - Thursday from 6:30 am to 4:00 pm. The 
examiner can also be reached on alternate Fridays. 
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Kevin C. Sirmons 
Patent Examiner 
7/1/04 



